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Editor’s Note Welcome Address from
the Executive SecretaryIt is my pleasure to bring to you, the June 2021 Edition of the Lagos Court of Arbitra-

tion (LCA) Newsletter. This year started with great potential for the continued pruning 
of ADR practice, implementation of new laws and renewed clarity on applicable rules. 
The second half of the year is indeed welcomed as it brings much promise for innova-
tive practices for dispute resolution during and post CoVID-19. 

This Newsletter draws from the knowledge and experience of seasoned Alternative 
Dispute Resolution (ADR) practitioners on the diverse developments in the Arbitra-
tion landscape in Nigeria and globally. The e�ective resolution of sector-specific dis-
putes and e�iciency of existing frameworks are explored. The solutions to the chal-
lenges facing Online Dispute Resolution (ODR) in Nigeria are also pro�ered. The 
review of topical cases and newly enacted arbitration laws are succinctly presented 
and upcoming events in ADR are highlighted.  

Special thanks to Prof. Gbolahan Elias SAN for his elucidating perspective on the use-
fulness and limitations of arbitration in resolving technology disputes; Prof. Ike 
Ehiribe FCIArb FAiADR, C.Arb, QDR for giving us his insightful opinion on topical issues 
bordering on arbitration practice in Nigeria and the United Kingdom; Mr. John Aku 
Ambi MCIArb for reminding us of the much-needed solutions to the challenges facing 
ODR in Nigeria, Ms. Ginika Ikechukwu for her analysis of sector-specific dispute reso-
lution frameworks, Ms. Abiola Abiodun for her continued support and contributions 
to the LCA and Ms Ogechukwu Beluonwu-Ogbo for her invaluable and constant con-
tribution to the LCA Newsletter. Given the breadth of knowledge presented in this 
Newsletter, there are certainly many lessons to be learnt and perspectives worthy of 
consideration. 

It is my pleasure to welcome you to the June 2021 Edition of the Lagos Court of Arbi-
tration Newsletter. 

The first quarter of this year began on a good note as the Lagos Court of Arbitration in 
living up to its mission to be a world class arbitral institution collaborated with Olisa 
Agbakoba Legal in organizing a Sports Alternative Dispute Resolution Training, which 
led to the establishment of a Lagos Court of Arbitration Sports ADR Scheme. 

It is hoped and rightly so that stakeholders in the field of sports, will take advantage 
of the benefits which this scheme provides; which includes and are not limited to: In-
expensive fees and fast dispensation of an award within a maximum of 90 days.

Even as we strategize on new modalities to ensure the annual programmes organized 
by the Lagos Court of Arbitration are re-introduced, I’m certain that you would gain 
new knowledge in this edition of the June 2021 Newsletter which yet again promises 
to be rewarding to professionals seeking to remain relevant in the field of arbitration. 

In this edition; G.O. Elias SAN explores the role of arbitration in resolving technology 
disputes and notes that where the limitations of arbitration do not apply, parties to 
technological disputes will be further drawn to the attractions of arbitration which in-
cludes and are not limited to flexibility of seat, venue, procedure and admissibility of 
evidence. 

Ike Ehiribe FCIArb, Q.D.R. discusses his viewpoint on issues relating to cost of arbitra-
tion and the arbitrator’s duty of disclosure. 

With that being said, I welcome you to this Quarterly Newsletter. I’m certain that the 
Newsletter would provide more insight to the exciting world of Alternative Dispute 
Resolution. 

I wish you the very best and hope to see you soon. Do remember to stay safe even as 
we continue in the fight against the Corona Virus -19 pandemic.

Mrs. Oluwaseun
Oloruntimehin FCIArb

Editor

Ms. Oluwatosin 
Lewis FCIArb

Executive Secretary, LCA



Technology disputes can be resolved by arbitration and should be far more than is currently the case, although there will always be 
technology disputes that arbitration will be inappropriate for. The attractions of arbitration over court litigation include access to ex-
pertise, possible sensitivity to factors that are not strictly legal, confidentiality, speed, the availability of cross-border enforcement, and 
flexibility. 

The parties to an arbitration agreement have control over who their arbitrators will be. They can stipulate for expert arbitrators. In 
court litigation, in contrast, there is no assurance that one will get a decision-maker who has expertise.  Parties do not choose their 
judges. Few judges have significant technology expertise. 

Technology moves at a fast pace.  The law o�en struggles to catch up with it.  There are many significant technology disputes where the 
law is unclear or that strict law simply cannot address adequately because it rests on premises that technology has overtaken.  An arbi-
trator is more likely than a judge to be sensitive to the full context of such disputes and not be constrained by the strict law where capri-
cious consequences would follow. 

Technology disputants usually want confidentiality. Litigation is not confidential and poses a risk that trade secrets may be revealed to 
the public during the proceedings. Arbitration is confidential and therefore can be attractive to such parties. The speed with which arbi-
tration proceedings are likely to be concluded relative to litigation is also a major attraction.

Arbitration o�ers far greater flexibility as to seat, venue, procedure and the admissibility of evidence than court litigation. Technology 
issues tend to be significant across borders, and arbitration awards are ordinarily likely to be enforceable across national borders, es-
pecially where the nations in issue are all signatories to the 1958 New York Convention, to an extent that court judgments are not. 

However, there are important limitations to remember. Awards are binding only on the parties and can only serve as weak precedents, 
whether in law or in fact, for similar disputes. In contrast, court judgments have the imprimatur of governmental authority behind 
them and therefore have significant precedential value in both fact and law. 

Moreover, where a court judgment is wrong in fact or law, an appellate court can correct it. The grounds on which an arbitral award can 
be challenged are notoriously narrow. Errors of fact and law are not su�icient in themselves.

Going to arbitration can be expensive. The parties will have to pay the arbitrator’s fees and costs. These expenses do not arise in court 
litigation. Finally, and crucially, arbitration arises out of contractual relationships: an arbitration agreement is needed. Where a dispute 
arises without a prior contract, for example purely in tort, there will be no basis for arbitration. 
Because arbitration has the various limitations mentioned above, there will continue to be room for litigation in resolving technology 
disputes. But where those limitations do not apply, parties will increasingly be drawn by the attractions of arbitration.

Arbitration Personality – 
Prof. Gbolahan Elias SAN

The Role of Arbitration in 
Resolving Technology 
Disputes 



You have a dual position as a renowned arbitrator in Nigeria 
and the United Kingdom, based on your experience in both 
Jurisdictions, how would you describe the arbitration 
practice in these jurisdictions?  What can be learnt from each ju-
risdiction and what pitfalls should be avoided?

Let me first express my gratitude to the Executive Secretary, of the 
Lagos Court of Arbitration and the Editor of the Newsletter for the 
invitation and the opportunity to respond to these topical ques-
tions.

Yes, you are correct to observe that one has been fortunate to ex-
perience the practice of arbitration in both Nigeria and the UK. In 
response to the first limb of the question, I believe it is a fair assess-
ment for me to assert that the practise of arbitration has devel-
oped exponentially in the UK particularly since the Arbitration Act 
of 1996 came into e�ect.   Whereas, I would say that the practise of 
arbitration in Nigeria is developing and there continues to exist 
enormous potential for Nigeria to develop further to the extent 
that Nigeria becomes an arbitration hub in Africa. I am indeed con-
fident that Nigeria through Lagos, Ibadan, Port Harcourt and or 
Abuja in varying degrees can acquire the same kind of respectable 
reputation that Singapore and Hong Kong command in Southeast 
Asia such that they compete favourably with other international 
arbitration hubs such as London, Geneva and Paris. That said, may 
I, therefore, limit my answer to this question to what can be learnt 
from the UK jurisdiction and what pitfalls to be avoided.

I believe Nigeria can learn from a few practical outcomes from the 
UK, with regards to international best practices in arbitration be it 
domestic or international. For the sake of clarity and certainty by 
the UK, I mean England and Wales and not Scotland or Northern 
Ireland.  As regards what can be learnt from the UK jurisdiction, I 
refer in particular to the high regard for the arbitral process and the 
finality of the award in England.  The English Arbitration Act of 1996 
renders it extremely di�icult to challenge a final award unless as 
provided in Section 67 based on jurisdiction, section 68 on the 
grounds of serious irregularity or under section 69 to appeal on a 
point of law grounded on the basis that the tribunal’s decision is  

obviously wrong and there is a question of general public impor-
tance etc.  That extreme di�iculty as highlighted above is best ap-
preciated if detailed consideration is given to some data from The 
Judiciary of England & Wales Commercial Court Report 2018 -2019 
which I have quoted from in extenso with underlining for the sake 
of emphasis which reads as follows: 

“In the last year there was a drop in section 69 applications, from 87 to 
39. As in previous years, although a number are granted permission 
(four were heard in 2018 -2019 and a number of cases on which permis-
sion was granted are pending`), very few succeed: two did in 
2017-2018 and none in 2018-2019. There was a dramatic fall in section 
68 applications, from 71 to 19. Again, very few such of   applications 
succeed. The Court hopes that this statistic reflects the fact  that parties  
are appreciating   the point made repeatedly by the Court in its judg-
ments that the hurdle for section 68 applications is very high.

There have been four hearings of jurisdictional challenges under sec-
tion 67 of the Act. “

One pitfall to avoid is the threat of over-lawyering the arbitral pro-
cess which has the tendency to present the arbitral process as 
more expensive than it actually is. This is because there is a ten-
dency for some lawyers and or party representatives to conduct 
the arbitration as if they are involved in litigation in the regular 
state Courts.

Featured ADR Practitioner 

Prof. Ike Ehiribe
FCIArb FAiADR, C.Arb, QDR



The Supreme Court of the United Kingdom in the Halliburton v 
Chubb case has clarified the position on appearance of bias and an 
arbitrator’s legal duties of disclosure and impartiality under En-
glish Law. This ration decidendi is significantly di�erent from the 
rationale prevalent in Nigeria. What are your views on this case, 
and should Nigeria take a leaf from this judgment?

The question as formulated above reflects a correct statement of the 
law in England and Wales. Undoubtedly, that Supreme Court decision 
in Haliburton v Chubb will continue to generate extensive discussions 
on the arbitrator’s legal duties of disclosure and impartiality for a con-
siderable length of time amongst litigation lawyers who may be in-
volved in seeking to set aside awards on allegations of lack of disclo-
sure and or defending such cases.  If I may, permit me to avoid legalis-
tic arguments of what the interpretative outcomes of this decision 
may be in the future and concentrate on what the case signposts as far 
as international best practices are concerned. 

For me, as a full time practising arbitrator, dispute resolver and teach-
er, the lessons to be learnt from that case is the paramount impor-
tance  of,  and  the anxious scrutiny  with,  which an arbitrator is com-
pelled  to consider questions of disclosure and the appearance of  bias 
or (independence & impartiality) when about to be appointed as an ar-
bitrator  where: (a) it is an arbitration governed by institutional rules, 
maybe the institutional rules  could be of some assistance ; (b) where  
more than one  form of arbitration is involved as occurred in the Hali-
burton case; (c) where it is an adhoc arbitration such as the Bermuda 
Form arbitration in issue in this case; and or  (d) where multiple over-
lapping  appointments are involved.  As I have mentioned at other 
fora, for this purpose, the most e�ective and illuminating document in 
the public domain which is of great assistance not just to an arbitrator, 
but other dispute resolvers be they Adjudicators, Mediators, Concilia-
tors or Expert Determiners etc is the colour coded IBA guidelines 2014 
on Conflict of Interest in international Arbitration; cited, discussed and 
followed with approval in the Halliburton v.  Chubb case.   

As the world becomes more interconnected, the hope is that the di-
vergence in legal traditions shrinks, and the legal jurisprudence of 
other jurisdictions are better understood especially in internation-
al arbitration. On this premise, what do you believe are most im-
portant considerations when appointing an arbitrator? 

 I am also in agreement with the implied suggestion in the question 
above, that Nigeria should borrow a leaf from this judgment but with 
the caveat, which is, that not all arbitrations are the same and as was 
discussed in the Haliburton v Chubb case to the e�ect that what ap-
plies in institutional arbitration does not necessarily apply to the 
same degree of rigidity in adhoc arbitrations. For instance, it was 
clearly stated that in Maritime, Sports and Commodity arbitrations, 
appointments in multiple overlapping arbitrations need not be dis-
closed because it is not generally perceived as calling into question an 
arbitrator’s impartiality. This is a well-known distinction identified 
and recognised by the IBA Guidelines 2014. Furthermore, it was for 
these reasons amongst others, that the LMAA (the London Maritime 
Arbitrators Association) and GAFTA the (Grain and Feed Trade Associa-
tion) filed written submissions as interveners in the case in question to 
clarify the position further as pertains to adhoc arbitrations.

From an international arbitration practitioner’s perspective, there is 
more to this question than meets the eye as it seeks to interrogate the 
principles of Party autonomy when considering the appointment of 
arbitrator(s). The answer to this question is however in the question 
itself. Where on those rare occasions, the appointment mechanisms 
fail, and the appointment of the arbitrator(s) is to be a�ected by an ar-
bitral institution. Otherwise, it becomes more complicated when the 
appointment is made by others and that function depends on who ex-
actly is appointing the arbitrator(s). Is it the Party involved in the arbi-
tration?  Or the Parties’ in- house Counsel or the Parties’ external 
Counsel or party appointed arbitrators appointing a Chairman or 
Umpire or an institution appointing an arbitrator where the appoint-
ment mechanism has failed. With those questions/observations in 
mind, in my opinion, in international arbitration it is of utmost impor-
tance that arbitrators who are experienced, knowledgeable and fa-
vourably disposed towards other jurisdictions and the legal cultures 
and arbitration cultures prevailing thereat are appointed as arbitra-
tors in an international arbitration. 

In a nutshell, this is simply because with knowledge and experience 
you are assured of an arbitrator or arbitral panel, well informed of best 
international practices or at the very least amenable and receptive to 
best international practices constituted to resolve the dispute. With a 
favourable disposition towards other jurisdictions and the prevailing 
legal and arbitration cultures, you are assured of an arbitrator or arbi-
tral tribunal that will determine and engage with the dispute in har-
mony as far as the merits and or demerits of the dispute permit so as 
to minimise the occurrence of dissenting arbitrators and dissenting 
awards. In conclusion and in support of the views, I have expressed in 
response to this question, let me repeat a quotation from the late Sir 
Michael Kerr, former English Court of Appeal Judge (who upon retire-
ment in the late eighties is reputed to have revived the London Court 
of international Arbitration in London (LCIA) with the late Bertie Vi-
grass former Registrar of the LCIA) as recorded in Nigel Watson’s: 

“A History of the Chartered Institute of Arbitrators” at page 73 pub-
lished in 2015 as follows”

“ Arbitrators…. must be cosmopolitan and international in their outlook 
not adversarial and never advocates. They should represent the embodi-
ment of personalised justices.”



There is currently a renewed agitation for financial autonomy of 
the Judiciary in Nigeria. What are your views on this and how do 
you think it would a�ect alternative dispute resolution mecha-
nisms like mediation and arbitration.?

disclosure of the 3rd party funder in order as to ensure inter alia that 
none of the arbitrators were conflicted. See also RSM v. St. Lucia, ICSID 
Case No ARB 12/10 where the Tribunal ordered security for costs 
against the Claimant and the third-party funder said to be known for 
failing to pay cost awards in the past and Siag v. Egypt, ICSID Case No. 
ARB /05/15 where the Tribunal allowed a Claimant who had been 
funded by its lawyer to recover fees payable to that lawyer at normal 
hourly rates.
                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                            
With regards to Nigeria, I do not  as yet have any empirical data with 
which to form a view as to the extent of its usage in Nigeria. I am how-
ever of the view that there will be increased reliance on third Party 
funding once the amendment bill to amend the Nigerian Arbitration 
and Conciliation Act becomes law, considering that the Bill indirectly 
recognises the concept of third-Party funding as part and parcel of 
costs of an arbitration.   

In my view the most e�ective way of balancing the interests of parties 
as against the interest of third-party funders is to provide stringent 
regulation that enthrones transparency, constant and exhaustive dis-
closure and robust due diligence mechanisms.

well-resourced Judiciary is a critical necessity for the support it lends 
to the arbitral process; whether at the stage of commencement of an 
arbitration process where the appointment provisions have failed, or 
during arbitral proceedings, or at the point of enforcement of awards 
and as will soon be the case with the enforcement of settled agree-
ments resulting from a concluded Mediation following the 2019 Singa-
pore Convention on Mediation.  

May I in this regard, draw attention to all known successful arbitration 
jurisdictions from London in the UK to Stockholm in Sweden, to 
Geneva and Zurich in Switzerland, to Paris in France, to Singapore to 
Hong Kong and Australia to mention a few. What has rendered those 
jurisdictions to be jurisdictions of choice for international arbitration 
is the support lent by the respective independent and autonomous ju-
diciaries in those jurisdictions.  Accordingly, I wish to conclude by as-
serting that it behooves all of us, whether we belong to the arbitration 
or ADR community, the Bar, the Judiciary, the Legislature, the Execu-
tive, Academia, Chambers of Commerce and all other stakeholders etc 
to work together and ensure that in the not-too-distant future, the ju-
diciary at State High Courts to the Supreme Court level and all those 
other courts in between, obtain absolute financial autonomy, free 
from any form of interference whatsoever.

Simply put my views are as follows. In the first instance, I see arbitra-
tors and other dispute resolvers such as mediators and adjudicators 
and the Judiciary as partners in the business of resolving disputes, 
complementing each divide of dispute resolution. Let me unpack that 
general statement some more. The more amenable civil and commer-
cial disputes are resolved by arbitration and other forms of dispute 
resolution the more time the State and Federal Courts can judiciously 
determine matters that cannot be dealt with by arbitration or alterna-
tive dispute resolution such as criminal and constitutional matters 
etc, thereby enhancing the administration of justice properly so de-
scribed. Secondly, it is extremely di�icult to have a successful arbitra-
tion and dispute resolution regime in place without a fiercely indepen-
dent and well - resourced autonomous Judiciary. An autonomous and 

There appears to be much ado about the increasing cost of arbitra-
tion, how do you believe the arbitration sector in Nigeria is ready 
for third party funding? How do practitioners balance the interest 
of parties and third-party funders in this regard?

To address the first limb of the question, my considered view is the 
complaints about increasing cost in arbitration are not well thought 
out and in most cases those complaints sound like comparing oranges 
and apples or giving a dog a bad name to hang it. Where do I start 
from, the UNCITRAL Model Law, as amended enjoins arbitral tribunals 
to conduct arbitrations in a cost’s e�icient manner, thus a consider-
able number of arbitrations are conducted without oral hearings or 
on documents - only basis either by reason of the applicable rules or 
by reason of procedural orders by the tribunal or by the agreement of 
the parties. I believe the LCA has one of such arbitral schemes and I 
have been fortunate to conduct one of such cases for the LCA. Second-
ly, my view is that third party funding as a means of funding disputes 
in international arbitration is here to stay and the arbitration commu-
nity in Nigeria should be prepared to embrace it as it evolves gradually 
in the Nigerian jurisdiction. It is now an integral aspect of international 
arbitration practice in third party funding friendly jurisdictions, de-
spite initial conservative hesitation to embrace it in some common 
law jurisdictions due to the common law principles of maintenance 
and champerty.

However, as a means of facilitating access to international arbitral tri-
bunals for the resolution of high value and complex cases, third party 
funding has become increasingly popular.  I am aware that a number 
of cases from some developing jurisdictions may not have been insti-
tuted before the International Centre for the Settlement of Investment 
Disputes (ICSID) without resort to third party funding. See for instance, 
Muhammet Cap & Sehil Insaat Endustri  Ve Ticaret Ltd Sti v. Turkmeni-
stan, ICSID Case No. ARB/ 12/6 where the Tribunal ordered disclosure    
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In Nigeria, heavy dependence has been placed on the Courts in the 
resolution of disputes to the detriment of other dispute resolution 
mechanisms and the Courts itself. As a result of this, Courts have re-
corded an alarming number of cases in backlog and congested 
cause-lists. As at May 2018, the Lagos State Chief Judge, Honourable 
Justice Oke noted that the Lagos Courts had over 3, 000 cases in back-
log leading to the introduction of the Backlog Elimination Program 
(BEP). Also, by a news report, the cause list of a High Court Judge 
during the week listed 110 cases for which only 10 were entertained. 
Although this program is currently in force, the BEP alone would not 
be su�icient to alleviate court congestion. 

The resolution of these issues would require strengthening of other 
dispute resolution programs to reduce dependence on litigation and 
ensure e�icient resolution of disputes. These would consist of Alterna-
tive Dispute Resolution (ADR) and Sector-based dispute resolution. 
This paper would analyze some of the existing sector-based dispute 
resolution mechanisms, examine concerns and give suggestions 
moving on.

The Nigerian Communications Commission Act which creates the Ni-
gerian Communications Commission (NCC or Commission) in Section 
76 empowers the Commission to resolve disputes between persons 
subject to the NCC Act using dispute resolution methods as the Com-
mission may determine including arbitration and mediation subject 
to disputants’ initial attempt at negotiation. Section 75(2) further pro-
vides that the Commission may publish guidelines setting out the 
principles and procedures that it may take into account in resolving 
disputes or a class of disputes. 

Pursuant to this, the NCC Dispute Resolution Guidelines, 2004 was es-
tablished and creates the following types of arbitration.
 •   Short form Procedure for Small Claims Consumer Dispute
 •   NCC Arbitration Rules, applicable to claims other than small   
      claims
 •   NCC Rules for the Arbitration of Interconnection Issues and   
      Disputes

Section 88 allows a party aggrieved by the Commission’s decision to 
request for a statement of reason for the decision. Where the party re-
mains aggrieved, he can apply to the Commission for a review of the 
decision. A�er a review by the Commission, a party who remains ag-
grieved may apply further to the Courts for judicial review. 

This provision can be said to be contrary to the rationale behind 
sector- specific dispute resolution frameworks which is to reduce the 
number of cases referred to court, thereby decluttering the courts’ 
workload. Allowing judicial review negates the intended purpose of 
reducing cases in court. 

The National Information Technology Development Agency recently 
issued a dra� framework on the Alternative Dispute Resolution for the 
ICT Sector ("Framework").
This Framework sets out a plan for e�ective implementation of ADR in 
the industry. Some highlights include.

 •   ADR mechanisms to consist of Mediation, Arbitration, Expert   
     report and ICT conflict prevention.
 •   The Framework covers all technical, commercial or legal con 
     flicts and apply to disputes on contractual obligations stemming  
     from hardware and so�ware transactions, consultancy, telecom 
     munication, the internet, online sales and service contracts 
      between consumers within Nigeria and a trade established in 
     Nigeria using the internet services.
 •   A specialized ADR body would be established, comprised of 
     experts in the field.
 •  The Framework would establish an online dispute resolution   
     system.

It must be noted that the jurisdiction of the ADR under this Framework 
is not automatic; the Framework gains its power from the agreement 
of parties, not a statutory provision. Also noteworthy is that the 
Framework is still a dra� and inoperative. Parties still have the option 
to refer their disputes to the Courts.

Section 4(1) of the Trade Disputes Act (TDA) creates a step-by-step 
dispute resolution structure for trade disputes. It is noteworthy that 
this structure cannot be explored if Parties, have, by agreement, con-
sented to the use of other dispute resolution mechanisms. Hence, 
where parties contract that disputes arising must be litigated on, the 
structure cannot be resorted to until litigation is first explored. 

Where an attempt to settle the dispute via the agreed mechanism fails, 
or there is no agreed means of settlement, the first step under the Act 
would be amicable negotiations with a mediator appointed by the 
Parties, if this fails, the dispute may be referred to the Minister of Labor 
(Minister) for resolution by mediation. 

Where parties remain at a deadlock as regards resolution, the Minister 
may make any of the following orders.
•   Refer the matter for conciliation; here, the Minister appoints a fit      
    person to occupy the position of conciliator for the purpose of 
    inquiring into the cause of the dispute and by negotiation with the   
    parties, endeavor to bring about a settlement.
•   Refer the matter to the Industrial Arbitration Panel (IAT). The IAT 
    adjudicates on industrial disputes between employers and employ 
    ees, inter and intra union disputes upon referral by the Minister and  
    gives an award which is binding, unless a notice of objection is sent  
    to the Minister.
•   Refer the matter directly to the National Industrial Court, or
•   Refer the matter to the Board of Inquiry which, according to Section   
     33 may be constituted to inquire into the causes of a dispute. 

TELECOMMUNICATIONS

TRADE

INFORMATION AND COMMUNICATIONS TECHNOLOGY 



The Federal Inland Revenue Service (FIRS) Act, Section 59 creates a 
Tax Appeal Tribunal (TAT or Tribunal), empowered to resolve disputes 
arising from the operation of the FIRS Act. The fi�h schedule to the 
FIRS Act sets out the jurisdiction, authority, and procedure of the TAT. 
The TAT when constituted by Tax Appeal Commissioners appointed by 
the Minister of Finance, is charged with resolving disputes before it. 
Upon resolution, the Chairman of the TAT records his decision which 
becomes an award; binding and enforceable as a decision of the Fed-
eral High Court (FHC), subject to its registration with the Court’s Chief 
registrar. The decision of the TAT may be appealed at the FHC in the 
event of any dissatisfaction of a party. 

Some of these dispute resolution frameworks have been argued to 
conflict with the jurisdiction of some courts. An instance is the debate 
that the TAT’s powers to determine disputes arising from the FIRS Act 
conflicts with the exclusive powers of the FHC under Section 251 of the 
1999 Constitution. However, in Nigerian National Petroleum Corpora-
tion Vs Tax Appeal Tribunal Suit No. FHC /L/CS/630/2013, the FHC held 
that the TAT was merely an administrative framework by which tax-
payers could resolve their tax disputes with the FIRS before resorting 
to the FHC by invoking the appellate jurisdiction of the FHC. It was fur-
ther held that the administrative framework did not derogate from the 
original jurisdiction of the FHC but rather served as a condition prece-
dent to bringing an action before the Federal High Court. 

Also unfortunate is the fact that some sectors have no structure or 
framework for dispute resolution, the approach which parties would 
adopt to resolve their disputes rests solely on their prior contractual 
agreements. It is posited that a properly structured framework for re-
solving disputes outside the courts, through ADR, would engender 
trust within stakeholders as such framework would properly cater for 
the idiosyncrasies of the sector and possible disputes emanating 
therefrom. On this premise, the provision of detailed and specific dis-
pute resolution mechanisms/framework for each sector is strongly 
recommended.

There are basically three disputes resolution frameworks in Nigeria: 
litigation, ADR and Sector-based Dispute Resolution. The e�ective-
ness and e�iciency of one depends on the other, where one frame-
work su�ers, the result of such ine�iciencies would a�ect the working 
of the other frameworks. There is consequently a need to strengthen 
all frameworks with more focus placed on ADR and the existent sec-
tor-based dispute resolution frameworks to improve user confidence. 

Ginika Ikechukwu is a legal practitioner with avid interest in the areas 
of Alternative Dispute Resolution, Intellectual Property, and Corpo-
rate Commercial Practice. She is a member of the Lagos Court of Arbi-
tration, a member of the Institute for Transnational Arbitration and an 
Associate Member of Nigerian Institute of Chartered Arbitrators. She 
also has an interest in writing and has authored a number of publica-
tions. She holds a bachelor’s degree in law from the Afe Babalola Uni-
versity and currently works as an Associate in Olisa Agbakoba Legal’s 
Alternative Dispute Resolution and Sports, Entertainment and Tech-
nology practice groups.

TAXATION

A look at some current sector-based dispute resolution frameworks 
reveals a common theme, a resort to courts a�er resolution by the 
framework. It is recommended that this practice be discouraged. Pro-
visions allowing reference to courts need be narrowly construed and 
applied in only severely exceptional cases, so the dispute resolution 
body created by the framework is the final setting for dispute resolu-
tion and consequently, its decisions are final. The framework may 
allow for appeal to the courts on the decision but only on strict 
grounds to be specifically defined to avoid ambiguities.

Another issue is enforcement of the use of existing statutory mecha-
nisms. Although some of these sectors have structures for resolution 
of disputes, the willingness to use these structures are sometimes 
lacking. Where there is no strict enforcement, parties would without 
constraint, institute court cases regardless of existing structures for 
dispute resolution. For instance, in telecommunication case, NCC V 
MTN Appeal No. CA/A/25/2004, the appellate Court upheld decisions 
rejecting jurisdiction over cases for failure to meet the pre-conditions 
as to prior resolution under the NCC Act before filing an action in 
court. It is noteworthy that time expended during trial and on appeal 
could be saved if there were a proper enforcement regime.
Further, is the issue of conflict with courts.

CONCERNS AND RECOMMENDATIONS 

CONCLUSION
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Nigeria was ranked 117 out of 134 countries in the Network Readiness 
Index of 2020. 11 This survey which uses technology, people, gover-
nance and impact as its main pillars, is the most authoritative and 
comprehensive assessment of how ICT impacts the competitiveness 
and well-being of nations. 12 Gauging Nigeria through sub-pillars like 
access to internet, inclusion and future technologies etc, the survey 
put Nigeria’s network readiness at a disappointing 30.44%. Drawing 
an analogy from this survey, it is safe to say that the identified ine�i-
ciencies in the survey, a�ects the di�usion of ODR in Nigeria. Some of 
these ine�iciencies are:
a. Low internet penetration amongst the general population owing 
to poor terrestrial domestic works that inhibits the transmission of 
data services, 13
b. Deficient broadband infrastructure which limits broadband 

Infrastructural Challenges

The advent of the World Wide Web and the subsequent emergence of 
Internet Service Providers (ISPs) in the 1990’s brought about an expo-
nential growth of the online community. The interaction of the mem-
bers of this online community in the field of education, commerce and 
entertainment meant that conflicts were bound to arise. In view of this 
reality, the National Centre for Automated Research (NCAIR) in the 
United States of America launched the first conference on Online Dis-
pute Resolution (ODR) to fashion out ways to mitigate the growing 
conflicts arising in the cyberspace. Subsequently, NCAIR launched the 
first significant set of ODR projects; Virtual Magistrate, Online Om-
budsman and the Family Dispute ODR. It is needless to say that ODR 
has advanced ever since. 1
Technology has increasingly become an integral part of our daily lives. 
Humans utilize technology for travel, communication, health, educa-
tion, business, amongst other activities. It is therefore safe to say that 
our current society today has a cyclical dependence on technology. 2 
In the sphere of dispute resolution, the benefits of adopting solutions 
provided by technology have also been impactful. One aspect of dis-
pute resolution which technology continues to impact is the aspect of 
developing online dispute resolution platforms, so�ware and applica-
tions. In other words, technology has enabled settlement of disputes 
without the physical presence of parties and outside the traditional 
hallowed court rooms.

In the general context of this article, Online Dispute Resolution (ODR) 
connotes the settlement of disputes online without physical interac-
tion. 3 Within this context therefore, ODR involves private-party driven 
online adjudication, mediation, expert-evaluation and arbitration, 
online or electronic dispute resolution using artificial intelligence so�-
ware and the virtual resolution of disputes by a judicial authority.

Expressing their views on the nature of arbitration in international 
commercial dispute resolution, the authors of Redfern and Hunter on 
International Arbitration opined that ‘...the modern arbitral process 

has lost its simplicity, it is now more complex, more legalistic, more in-
stitutionalized and more expensive’ 5 The opinion expressed by the 
learned authors above, bears semblance to what is currently obtain-
able in all physical dispute resolution mechanisms. While the main 
thrust of this paper is not the evaluation of the merits of ODR, however 
some of its advantages in private-party and State sponsored adjudica-
tory systems would be highlighted.

ADR forms such as mediation and arbitration, have over the years 
been promoted as cheaper and faster options to litigation, ODR has 
certainly improved these benefits even further. ODR a�ords parties 
minimized cost and time savings by virtue of its simplified procedures, 
absence of discoveries and lower attorney fees. It is indubitable that 
ODR does not require travelling, so parties are saved from incurring 
expenses on travels. Irrespective of the fact that technology is de-
ployed in ODR and the cost of such technology may vary from high to 
low, its deployment nevertheless costs less than constituting a tribu-
nal manned by humans. Dispute resolution in the cyberspace also af-
fords parties the leverage of settling their disputes at a place and time 
convenient to them. These benefits certainly do not inure to parties in-
volved in physical dispute resolution whether ADR or litigation. 6 
In the sphere of state sponsored adjudication, the use of ODR is reput-
ed to ease access to justice in several ways. ODR improves accessibility 
to dispute resolution by removing barriers like financial resources, 
disability; geographical location amongst others. The flexible nature 
of ODR services allows programmes to be specifically tailored towards 
meeting the needs of particular individuals or groups; for instance, 
people with physical disabilities and language barriers.

The global Covid-19 pandemic spurred the widespread adoption of 
virtual platforms like Zoom, Cisco-Webex and Skype for the conduct of 
meetings, ceremonies and even dispute settlement proceedings; Ni-
geria was no exception. It is however noteworthy that prior to the pan-
demic, certain institutions like the Lagos Court of Arbitration and the 
Chartered Institute of Arbitrators Nigerian Branch, o�ered ADR ser-
vices alongside ODR. Covid-19 necessitated the emergence of proto-
cols and guidelines to cater for the new reality of engagement without 

physical contact, it also brought about the test run and eventual con-
duct of virtual proceedings in courts. For instance, on the 28th April 
2020, the Borno State High Court pioneered the use of a virtual plat-
form to conduct court proceedings amidst the Covid-19 national lock-
down. 8 In May 2020, the National Judicial Council (NJC) also issued 
its Guidelines on Virtual Hearing, which required heads of courts in the 
Federation to replicate it in their jurisdictions. In consequence, the 
Lagos State High Court released its Practice Directions for remote 
hearing of cases on the 7th May 2020. 9 Several courts around the 
country have embraced technology and this has brought the wide-
spread adoption of electronic filing of court processes and service of 
court processes. There is no doubt that this paradigm shi� has equally 
found a base in arbitral dispute institutions and has come to stay.

INTRODUCTION

ODR AS A TRUMP CARD

STATE OF ODR IN NIGERIA

Generally, several challenges have continued to assail the incorpora-
tion of information communication technology (ICT) in dispute reso-
lution schemes. The di�usion of ODR services in Nigeria has been hin-
dered by infrastructural, legal and regulatory and socio-economic 
challenges. 10 Each of these challenges shall be illuminated below, 
with solutions pro�ered.

CHALLENGES CONFRONTING ODR IN NIGERIA



access and increase the cost of internet services, and
c. Cyber security which is a current global concern that confronts 
the practice of ODR as well. 14The situation in Nigeria is not di�erent.
Additionally, companies which o�er internet services grapple with 
challenges like; di�iculty in securing right of ways permit, damage to 
their existing fibre infrastructure in the course of road construction 
and cable the�, poor public power supply etc. These challenges in-
variably impact ODR services.

ODR in Nigeria faces the twin challenges of the absence of an enabling 
law and a regulatory body. The present corpus of laws in Nigeria do 
not provide for a statutory framework for ODR, neither do they cloth 
any agency with the regulatory powers of superintending ODR. The Ar-
bitration and Conciliation Act 15 which is the extant law on ADR in Ni-
geria does not contain any provision which accommodates the use of 
ODR. Additionally, Nigerian courts are creations of the Nigerian Con-
stitution, subsidiary laws of the National Assembly and state legisla-
tures; which provide for both their subject matter and territorial juris-
dictions. ODR on the other hand is not limited by geographical or terri-
torial boundaries, thus its use in courts may be subject to jurisdic-
tional challenges.
The adoption of virtual hearing practice direction by courts in Nigeria 
generated debates as to its constitutionality. This culminated in the in-
stitution of Suit Numbers: SC/CV/260/2020 and SC/CV/261/2020 by the 
Lagos and Ekiti State Governments respectively, which called on the 
Supreme Court of Nigeria to determine the constitutionality of such 
practice directions. The Supreme Court subsequently upheld their 
constitutionality. 

Legal and Regulatory Challenges

A combination of factors linked to infrastructural challenges, have 
contributed a great deal to the denial of equitable access to ICT knowl-
edge, skills and tools in Nigeria. Limited access to usual tools and 
forms of ICT like the internet, computers and electronic devices 
widens the digital divide in the economy and indirectly hampers the 
growth of ODR in Nigeria. 

High level of illiteracy inhibits the acquisition of the requisite knowl-
edge that enables citizens to be players in the digital economy and-
take advantage of avenues such as ODR. The average cost of one giga-
byte for mobile internet data as at February 2020 was estimated to be 
1.39 US Dollars. 18 Nigeria’s Bureau of Statistics ‘2019 Poverty and In-
equality Survey’ revealed that 83 million Nigerians live below 1 US 
Dollar per day. Comparing this figure with the average cost of mobile 
data, would only reveal that the cost of data is prohibitively exorbitant 
and invariably a�ects ODR.

Socio Economic Challenges

Surmounting the challenges unfolded by this write-up requires a ho-
listic approach. The most important driver would therefore be the 
manifestation of political will by policy makers. The development and 
implementation of sustainable models that support government in-
vestment in critical ICT/Technology infrastructure would no doubt 
ameliorate the infrastructural challenges. ODR would also be deeply 
rooted when a robust legal framework is put in place in Nigeria. Gov-
ernment should improve funding of education especially science, 
technology, engineering and mathematics (STEM) as it would bridge 
the knowledge gap which has hindered the proliferation of ICT knowl-
edge and also equally produce citizens with skill-sets capable of gen-
erating income and reducing unemployment. 

Recommendations

In the light of existing realities like covid-19 and the dri� towards more 
digital interaction, there is no better time to reiterate the importance 
of ODR as an important mechanism for dispute resolution in Nigeria 
than now. This article has however chosen to focus on the few chal-
lenges which clog the use of ODR in Nigeria. These challenges are sur-
mountable, with the right policies, legislations and infrastructure 
development.

Conclusion
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Hong Kong and Mainland China has since 1 February 2000 been governed by a separate arrangement. This was however brought to an end on 27 November 2020 when a sup-
plemental arrangement was signed which amended four aspects of the original arrangement to bring it further in line with current arbitration practice. This amendment took 
e�ect on 19 May 2021 and has the following impacts:

• Award creditors are now able to seek enforcement of an award in both jurisdictions simultaneously on the condition that the total amount to be recovered does not 
exceed the amount determined in the award. 
• Award creditors seeking enforcement in Mainland China may apply for preservation or mandatory measures before or a�er the acceptance, by the Mainland’s court, of 
an enforcement application. 
• Arbitral awards made in Mainland China can now be enforced in Hong Kong.
• Awards made in Hong Kong have to be recognized before they can be enforced in Mainland China. 

Generally, the Supplemental Arrangement was made in alignment with the spirit of the New York Convention and in order to bring the arrangement in tandem with the cur-
rent practice in international arbitration. 

In the case of C-109/20, the main issue in contention was “Whether an European Union (EU) Member can agree to an investment arbitration of a Bilateral Investment Treaty 
where the EU Member failed to object to the jurisdiction of the tribunal”. The Advocate General, Philippe Leger stated that two extra conditions are to be fulfilled in addition 
to all other requirements and they are that: (x) the award must be subject to comprehensive review under the European Union Law; and (y) the arbitration agreement must 
not be seen to violate the principle of equal treatment. The principle of equal treatment is such that investors must be seen to enjoy equally the liberty to have their dispute 
with member states referred to national courts and arbitral tribunal alike. 

In Cincinnati, United States of America, the Sixth Circuit found that “amount in controversy” means the amount sought in an arbitration and not the amount awarded. 

The court held in Hale v. Morgan Stanley Smith Barney LLC, No. 20-33412 (6th Cir. Dec. 15, 2020) that in determining the amount in controversy, the court needed to examine 
the content of, and the relief requested in, the complaint.

The Government Procurement Act (Act) introduces several new concepts and helps to establish the right of most investors especially because Brazil is not a signatory to the 
International Center for Settlement of Investment Disputes (ICSID) convention, Comprehensive and Progressive Agreement for Trans-Pacific Partnership (CPTPP) or bilateral 
investment treaties which has dispute settlement with investment states. This new Act encourages parties to solve their dispute by non-judicial methods which includes me-
diation and arbitration. 

The Act provides that the process of choosing arbitrators or arbitral tribunals should be based on technical, fair and transparent criteria. It is however silent on the seat of ar-
bitration, applicable law and language of the arbitral proceedings. It can be presumed that where parties agree that the seat of arbitration is outside Brazil, then the applica-
ble law and language would most likely not be Brazilian laws or Portuguese. 

Hong Kong and 
Mainland China 
enhance Law on 
Mutual Enforcement 
of Arbitral Awards 

Definition of the 
amount in controver-
sy by the Sixth 
Circuit in Cincinnati, 
USA

The Advocate Gener-
al of the European 
Court of Justice 
advocates for extra 
requirements to be 
satisfied. 

Brazil: The New 
Government 
Procurement Act 



The Swiss Federal Supreme Court (SFSC) in a recent decision published on 1st April 2021 dismissed a challenge to set aside an arbitral award on the rationale that a newly 
composed arbitral tribunal did not necessarily have to repeat all the procedural steps that happened prior to the replacement of an arbitrator. 

In the case, one of the arbitrators in the three-person Tribunal resigned, on the grounds of impartiality, a�er the exchange of all written briefs, holding of the main hearing (in-
cluding witness hearings) and the formal conclusion of proceedings. Upon substitution of this arbitrator, the newly composed tribunal decided to continue the proceedings 
and issued its award accordingly. The award was challenged on the basis that the arbitral tribunal was not properly constituted. 

The SFSC held that there was no irregular constitution of the newly composed arbitral tribunal due to the lack of repeating procedural steps prior to new composition. The 
court added that the newly composed tribunal had the discretion to decide whether to deviate from the rule of resuming the proceedings without repeating procedural steps. 
The general rule was that witness hearings prior to the replacement are only to be repeated if no minutes of the hearing are available, or, the arbitral award is based on a deci-
sive point which can only be properly assessed by one arbitrator’s own perception.

Thus, since the tribunal did not violate the parties right to equal treatment or fair hearing and public policy was not violated by not repeating the proceedings, the attempt 
to challenge the award failed. 

The Lagos Court of Arbitration in the month of February 2021 introduced the Sports Alternative Dispute Scheme in collaboration with Olisa Agbakoba Legal (Scheme). The 
Scheme Rules provide that it shall be for the resolution of disputes with monetary value of NGN500,000.00 (Five Hundred Thousand Naira) to NGN100,000,000 (One Hundred 
Million Naira).

A request for the appointment of the arbitrator or mediator shall be accompanied by the payment of a non-refundable administrative fee of NGN50,000 (Fi�y Thousand 
Naira). The benefits of this Scheme include: minimized fees, predetermined costs and minimal formal procedures. The recommended Arbitration Clause for this scheme is: 

“Any dispute, controversy, or claim arising out of or in connection with this contract, or the breach, termination or validity thereof, shall be settled by final and binding arbitration, 
in accordance with Sports Arbitration, Mediation and Online Dispute Resolution Scheme Rules, by a single arbitrator appointed by the President of the Lagos Court of Arbitration.” 
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EVENTS/N DATE WEBSITE SUMMARY

Upcoming ADR Events 

International Arbitration 
Online Masterclass

25 June, 2021 This masterclass will help you to structure the legal 
framework of international arbitration, institutional 
arbitration v/s ad hoc arbitration, principles of 
arbitration, selection and appointment of arbitrators, 
arbitration procedures, and arbitration practice along 
with more specialized methods to resolve disputes.

https://bit.ly/33nnLJj1

Online Dispute 
Resolution Training

29 June, 2021 The training includes courses on:
a.   Understanding current ODR practices, systems and 
       applications
b.   Understanding how to shi� traditional ADR 
       techniques and handling disputes remotely 
       (e.g. teleconferences, video conferences and 
       e-arbitration/adjudication)
c.    Learning how to navigate the legal and technical 
        challenges in remote hearings
d.   Special session on the free ADR platform designed 
       for SMEs.

https://afaa.ngo/event-43371142



1st Nairobi Centre for 
International  Arbitration 
Mediation Moot competition, 2021.
Theme: How the Mediation Process 
Works to Resolve Disputes

29-30 June, 2021 The NCIA Mediation Moot Competition will introduce
participants to lawyering skills in Mediation. The
 judging criteria will reward those participants who use 
an e�ective combination of advocacy and problem-
solving in mediation. The Moot Problem is based on a 
Request for Mediation arising out of a Building 
Construction Contract in relation to a payment dispute 
between “Scott Construction Group" & the “Republic 
of EuroAsia”. The Request for Mediation is in the style 
and format as prescribed by the NCIA Mediation Rule, 
2015.

https://www.linkedin.com/
company/ncia_ke/posts/
?feedView=all

3

E�ectively Managing International 
Arbitration Disputes – the SIAC 
Advantage

30 June, 2021 This event will be taking place all broadcasted virtually. 
During this webinar, participants will be exposed to the 
international nature of investments and projects which
results in disputes that present unique challenges and 
concerns. Companies, businesses and investors alike 
will therefore benefit from a viable and e�icient 
dispute resolution mechanism to support these 
investments and projects. International arbitration 
has become the preferred mode of dispute resolution 
for cross-border disputes.

https://www.linkedin.com/feed/
update/urn:li:activity:
6808311367775375360/

4

Technology and IP Disputes 
Management

29 July, 2021 Recognising the value of having an e�ective structure 
for the management and resolution of technology and 
IP disputes, the LACIAC have, in collaboration with the 
Innovation and Technology Lawyers Network, organised 
a training which seeks to explore a solution to the
 possible di�iculties in the resolution of such disputes.

Online: 
https://lnkd.in/eqTabfY

Onsite:
 https://lnkd.in/ea5EQA9

5



AFAS in Conversation with 
Andrea Ewart 

29 July 2021 Ms Eunice Shang-Simpson (AFAS) will discuss the 
participation of Africa in World Trade Organization with 
Ms Andrea Ewart. Ms Ewart will share her thoughts on 
Africa and the WTO in the context of the African 
Continental Free Trade Area.

https://www.eventbrite.co.uk
/e/afas-in-conversation-with-
ms-andrea-ewart-tickets-
153958617369 

6

Arbitration in Transport related 
disputes, IT in Arbitration, 3. 
Party Funding, Investment 
Arbitration Update

12-13 August, 2021 The Baltic Arbitration Days is an international forum for 
arbitration practitioners and academics, which takes 
place every June in Riga and Jurmala. During two days 
of lectures and social functions, we discuss current 
issues of international commercial and investment 
arbitration. While Central- and Eastern Europe remains 
the focus of the conference, di�erent guest countries or 
regions are designated each year, hosting speakers and 
participants from around the world.

https://www.balticarbitration.
legal/register

7

CIArb Accelerated Route to 
Fellowship (International 
Arbitration) Assessment
Presented and Organized by: 
The Chartered Institute of 
Arbitrators’ Canada, New York 
and North America Branches

19-20 August& 
26- 27 Augus1

The Accelerated Route to Fellowship program is 
designed for senior practitioners in the field of dispute
resolution. It is a qualification program; not a 
fundamentals training program. Successful completion
of the program permits participants to apply to become 
Fellows of the Chartered Institute of Arbitrators, the 
highest grade of CIArb membership which allows the 
use of the designation FCIArb.

https://www.ciarbnab.com/
fellow-august/

8



Arbitral Secretaries Training 26 August, 2021 This training aims to provide an understanding of the 
administrative duties of  Arbitral Secretaries in Arbitral 
Reference. Insights will be gained on how to conduct 
oneself professionally and carry out these duties 
without violating the rules of Arbitration.

The training is oriented towards all who  are interested 
in being part of the arbitral tribunal in the capacity of an 
Arbitral Secretary.

The course will be of benefit to those who want to grow 
and gain experience in the field of arbitration.

https://ciarbnigeria.org/event/
arbitral-secretaries-training-
online-2/

9

AFAS in Conversation with 
Chrispas Nyombi 

30 September 2021 Ms Rose Rameau (Rameau Law) will discuss research
in law on Africa with Dr. Chrispas Nyombi. 

https://www.eventbrite.co.uk/
e/afas-in-conversation-with-dr-
chrispas-nyombi-tickets-
153960799897

10

AFAS & SOAS in Conversation 
with Ms. Njeri Kariuki

21 October 2021 Prof Emilia Onyema of AFAS/SOAS will discuss African 
women in dispute resolution with Ms Njeri Kariuki.

https://www.eventbrite.co.uk/
e/afas-in-conversation-with-
ms-njeri-kariuki-tickets-
153961738705

11
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