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19  March 2021 

To: 

1. Honourable Minister of Justice – Mr. A Malami, SAN
2. National Arbitration Policy Committee
,  

Memorandum on the National Arbitration Policy  

Background

1. We are concerned stakeholders1 in the Nigerian Arbitration Community and write
to contribute to the discourse on the proposed establishment of a National
Arbitration Policy for Nigeria.  We begin by commending the Honourable
Attorney General of the Federation (HAGF) for inaugurating the National
Arbitration Policy Committee (Committee).  It  is indeed praiseworthy that the
country is developing a transformational policy framework for addressing issues
arising from arbitration process and agreements in or concerning Nigeria.  The
practice of arbitration in Nigeria is burgeoning, and the Nigerian Arbitration
Community,  including governmental authorit ies,  are grappling with its wide-
ranging implications. Arbitration does raise concerns, but it  is demonstrably the
dispute resolution mechanism of preference for commercial  disputes.  For this
reason, the HAGF should be particularly commended for driving this important
development.

2. We understand that the Committee has been mandated to (a) review the current
laws and policies on Arbitration in Nigeria,  (b) proffer advice on a new National
Arbitration Policy, (c) draft an Executive Order to support the application of the
new Arbitration Policy across government agencies,  (d) develop an
implementation plan; and (e) advise on the required infrastructure for sett ing up
world standard Arbitration Centers in Lagos and Abuja.  We further understand
that the objectives which underl ie the Policy is to  ensure that Nigeria becomes
the seat of arbitration for transactions arising from Nigeria ,  and for arbitration
agreements in respect of contracts between the Nigerian Government and its
foreign counterparties.

3. The clamour for Nigeria to be a recognised and respected seat for international
commercial  arbitration is justif ied and commendable, given the attendant
benefits of creating opportunit ies for building human capital  in Arbitration and
Alternative Dispute Resolution, more general ly.  The motivation finds more
attraction in transactions that (a) have their origin and roots in Nigeria,  and (b)

1      Please see list of Stakeholders at the end of the Memo. 
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the cause of action of the dispute (performance of the transaction and other 
underlying facts) preponderates in favour of Nigeria.  

4. The foregoing said, this motivation must be viewed against the background that 
one of the drivers and attractions of international commercial  arbitration is the 
provision of a neutral  forum for the determination of international disputes,  in 
which the perception of the possibi l i ty of local bias in favour of a party shaping 
the outcome is el iminated. 

5. More so, the consideration of a National Policy on Arbitration must be 
determined in the context of the overarching principle of party autonomy and 
laissez-faire in commercial  relat ions. Thus, there is a l imit to which legislat ive or 
government intervention can be appropriately deployed or can, in real ity,  yield 
intended consequences. In other words, legislat ive or government interventions 
do not necessari ly shape or change human behaviour, especial ly in commercial  
arbitration, which is private,  party-driven and regulated by domestic and 
international law.   

6. Indeed, some of the leitmotifs of arbitration is confidential i ty and party 
autonomy, and the process remains so, unti l  an arbitral  award is published. If the 
parties honour the award, the process remains private.  It is only when the award 
is not honoured that the assistance of courts is sought by way of either sett ing 
aside or enforcement.  This is when the dispute f inds its way into the public 
domain.   

7. We have set out the foregoing features of arbitration to foreground our 
subsequent discussion on the need to art iculate a National Arbitration Policy that 
wil l  not be counterproductive to the development of the already burgeoning 
arbitration industry and have dimensioned this memorandum into three parts.  
Part A examines the highpoints of the national policy intervention as presently 
proposed in requests for comments sent to some of our members,  and its 
implications for private and government contracts.  Part B discusses the structure 
of the Policy – and revisits the debate on whether it  should be achieved by 
mandatory law or soft- law instruments.  Part C outl ines our recommendations and 
provides draft language of the National Arbitration Policy.   

Part A 

Policy Intervention – Private v. State Contracts 

8. The primary concern arising from the proposed policy intervention is the 
potential  incursion into private contracts and arrangements.  There are two 
foreseeable arrangements – (a) contracts between private 
individuals/corporations inter  se  operating or carrying on business in Nigeria in 
respect of a transaction to be performed in Nigeria or outside Nigeria ;  and (b) 
contracts between private individuals/corporations operating or carrying on 
business in Nigeria and foreign private individuals/corporations inter  se  in respect 
of a transaction to be performed in Nigeria or outside Nigeria.  
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9. It should be made clear from the onset that the philosophy of laissez-faire and 
party autonomy should continue to reign supreme in private contracts.  Our 
posit ion is that government should not through mandatory rules or regulations 
purport to direct,  influence or impede on private r ights of individuals or 
companies to manage their contractual affairs  in the manner they deem fit .  
Rather,  the bargaining power of the parties and the experience of the contract 
negotiators should be the determining factors.   

10. This posit ion is more crit ical  in the context of international arbitration, where 
party autonomy is a pi l lar .  For instance, the fol lowing sections of the Arbitration 
and Concil iat ion Act (ACA), which is modeled on the UNCITRAL Model Law, 
inter  al ia ,  gives parties the r ights to determine how their arbitration is to be 
conducted. 

10.1 Section 2 – an arbitration agreement is irrevocable unless the parties agree 
or by an order of court.  

10.2 Section 6 – the parties may determine the number of arbitrators.  
10.3 Section 7 – the parties may determine how the arbitrators are to be 

appointed otherwise the court wil l  appoint the arbitrators.  
10.4 Section 9 – the parties may determine the procedure for the challenge of 

the appointment of an arbitrator and if they fai l  the arbitral  tr ibunal or the 
court wil l  determine this. 

10.5 Section 16 – the parties may determine the place of arbitration (including 
the seat) and if they fai l ,  the arbitral  tr ibunal wil l  act . 

10.6 Section 19 – the parties may determine how pleadings are to be exchanged 
and if they fai l ,  the arbitral  tr ibunal wil l  act.  

10.7 Section 20 – the parties may determine how the hearing wil l  be conducted 
and if they fai l ,  the arbitral  tr ibunal wil l  act.  

10.8 Section 47 – the parties may determine the governing law, in default by 
the arbitral  tr ibunal.  
 

11. This is further bolstered by the point that section 78 of the Companies & All ied 
Matters Act 2020, requires foreign companies doing business in Nigeria to have 
local incorporation. Thus, where there is a dispute between the local ly 
incorporated company and another entity ,  there is nothing preventing the 
company, in an ad hoc  arbitration, from appointing an arbitrator of its choice – 
including arbitrators from the country of its parent company. This is so because 
Part I of the Arbitration and Concil iat ion Act (ACA) deal ing with domestic 
arbitration does not include nationality as a requirement for the appointment of 
arbitrators.  It is therefore inappropriate,  if  not arguably impracticable to have a 
Policy requiring that al l  arbitrators must be Nigerians except the ACA is 
amended. Even so, such an amendment would be inadvisable as it  may create 
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unintended consequences 2 that could defeat the neutral i ty objective of 
international commercial  arbitration, as against l i t igation in national courts .3 

12. In addition, parties to international arbitration 4 must,  as of r ight,  determine the 
governing law and the seat of the arbitration.  These are provided for in sections 
16 and 47 of the ACA. The principle of party autonomy also applies here and is 
so important in international commercial  arbitration that the latter would not 
exist if  parties were not offered the flexibi l i ty to decide on the seat,  applicable 
law and multiple aspects of the arbitral  proceedings. These characterist ics are 
central  to the principle of party autonomy. For this reason, we strongly 
recommend that a National Arbitration Policy avoids the incursion into private 
contracts – on both domestic and international planks. The HAGF may however 
in the design and implementation of a policy,  f ind ways to leverage the exist ing 
legal/regulatory framework and infrastructure to create more desirable,  albeit 
insulated, havens for arbitration within Nigeria as a f irst step to institutionalizing 
arbitration as the dispute resolution mechanism of choice for commercial  and 
investment disputes.   

13. Regarding Public/State contracts,  there are two broad categories:  (a) contracts 
involving general commerce (e.g.  procurement contracts) ,  and (b) contracts 
involving the grant of concessions of public infrastructure and assets.  We take 
each of the broad categorizations and proffer our posit ion on them. 

14. In respect of State contracts involving general commerce between two State 
entit ies or a State entity and local enterprise,  there may be policy which specif ies 
both Nigerian arbitrators and Nigeria as the seat of arbitration as the default 

 
2   One of  the  un intended consequences  as  we unders tand i t ,  i s  tha t  the  depar ture  of  the  Nat iona l  

Arbi t ra t ion Pol i cy  ( in  re l a t ion to  mandatory  sea t  and nat iona l i ty )  f rom the  UNCITRAL pr inc ip les ,  wi l l  
negat ive ly  impact  the  a t t rac t ion of  Niger i a  as  the  sea t  or  venue of  fore ign arb i t ra t ions .  

3   Where  loca l  Niger i an  ent i t i es  a re  involved in  ins t i tu t iona l  a rb i t ra t ion –  for  example ,  under  the  Rules  
of  the  Internat iona l  Chamber  of  Commerce ,  they  may not  be  ab le  to  appoint  Niger i an  arb i t ra tors  g iven 
that  the  ICC Court  may dec l ine  to  conf i rm the  nominat ion based on Art ic le  13  of  the  ICC Rules .  Thus ,  
s ta tutory  in tervent ion to  mandate  appointment  of  Niger i an  arb i t ra tors  poses  a  ser ious  threa t  to  the  
workabi l i t y  of  ru les  of  in ternat iona l  a rb i t ra l  ins t i tu t ions  that  have  s ign i f i cant  presence  in  Niger ia ,  
where  par t i es  have  se lec ted arb i t ra t ion under  those  Rules .  

4  Sect ion 57(2)  of  the  Arbi t ra t ion and Conci l i a t ion Act ,  Cap A18,  LFN 2004 ,  prov ides  that  an  arb i t ra t ion 
i s  in ternat iona l  i f  ( a )  the  par t i es  to  an  arb i t ra t ion agreement  have ,  a t  the  t ime of  the  conc lus ion of  the  
agreement ,  the i r  p laces  of  bus iness  in  d i f ferent  countr ies ;  or  (b)  one  of  the  fo l lowing p laces  i s  s i tua ted 
outs ide  the  country  in  which the  par t i es  have  the i r  p laces  of  bus iness -  ( i )  the  p lace  of  a rb i t ra t ion i f  
such p lace  i s  determined in ,  or  pursuant  to  the  arb i t ra t ion agreement ;  ( i i )  any  p lace  where  a  substant i a l  
par t  of  the  obl iga t ion of  the  commerc ia l  re l a t ionship  i s  to  be  per formed or  the  p lace  wi th  which the  
subject -mat ter  of  the  d i spute  i s  most  c lose ly  connected ;  or  (c )  the  par t i es  have  express ly  agreed that  
the  subject -mat ter  of  the  arb i t ra t ion agreement  re l a tes  to  more  than one country ;  or  (d)  the  par t i es ,  
desp i te  the  nature  of  the  contract ,  express ly  agree  that  any  d i spute  ar i s ing  f rom the  commerc ia l  
t ransact ion sha l l  be  t rea ted as  an  internat iona l  a rb i t ra t ion .  
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rule.  It is however suggested that the policy is embedded in policy documents,  
harmonized standard operating procedures and guidel ines rather than mandatory 
statutory provisions. This wil l  a l low for f lexibi l i ty in the negotiation of 
government contracts. The strength of the bargaining power of the Nigerian State 
entity would be determined on a case-by-case basis depending on the value and 
importance of the transaction to the counterparty.  

15. In respect of State contracts involving general commerce between the Nigerian 
State or a state entity and a foreign individual/corporation, there may be policy 
which specifies a Nigerian seat for the resolution of disputes with the possibi l i ty 
of the default posit ion being displaceable by a written fiat of the Attorney 
General of the Federation (AGF) or Attorney General of the State (AG), as the 
case may be, upon the unanimous recommendation and approval of a Committee 
of Ministers comprising the Minister of Trade and Investment, Minister of 
Finance and the AGF or their equivalents at State level .  It  is suggested that the 
policy is embedded in soft law (standard operating procedures and guidel ines) 
rather than mandatory statutory provisions.  

16. In respect of State contracts involving the grant of concessions to public assets 
to a Nigerian or foreign company, there should be a national policy for only a 
Nigerian seat for the resolution of disputes as the default posit ion. There should 
be no possibi l i ty of displacing this default posit ion and this policy can be 
embedded in a mandatory legislat ion such as the Nigerian Investment Promotion 
Commission Act (Cap N117) Laws of the Federation of Nigeria 2004 (NIPC Act) .   

17. Notably,  however,  where there is a Bilateral  Investment Treaty between the 
country where the foreign company is registered and the Federal Republic of 
Nigeria,  the st ipulation of arbitration seated in Nigeria,  cannot displace the 
choice of arbitration under the BIT.  General ly depending on how the dispute 
resolution clause is drafted, the foreign company may refer the dispute to ICSID 
under the Convention on the Sett lement of Investment Disputes Between States 
and Nationals of Other Contracting States or Section 26(3) of the NIPC Act.5  

18. The effort to deprive foreign companies with BIT protections of such rights may 
itself give r ise to a BIT claim. Even if the BITs are terminated, most of the BITs 
have “sunset clauses” which stipulate that a treaty wil l  continue to be effective 
for a further period from the date of the termination in respect of investments 

 
5      See Interocean Oil Development Company & Interocean Oil Exploration Company v. Federal Republic of Nigeria, where the 

Tribunal relied on the NIPC Act, to ground its jurisdiction - setting a precedent as the first ICSID case against Nigeria that is based 
on domestic legislation rather than a contract or an International Investment Agreement.  
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made before that date.  For example, the Nigeria-Netherlands BIT provides that 
investments are protected for a period of 15 years after termination.  

Part B 

Policy Intervention – Mandatory Laws v. Soft Law Instruments  

19. The primary concern here relates to the form that any policy intervention should 
take – whether hard or soft law. Some commentators argue that the uniquely 
binding force of mandatory laws is necessary to regulate arbitration and the 
current implicated chal lenges. Reliance has been placed on the recent award in 
Process & Industrial Developments Ltd v. Federal Republic of Nigeria,  
which has made a spectacle of Nigeria in the international business community.  
Given the serious policy issues,  i t  has been argued that mandatory laws wil l  be 
more effective because they wil l  be binding and enforceable against non-
conforming parties in a way that soft law instruments cannot yield. 

20. Other commentators have advocated for soft laws embedded in policy 
documents,  harmonized standard operating procedures and guidel ines.  One of 
the anchors for this argument is the risk of over-regulation arising from 
mandatory laws, which could inhibit the growth of arbitration in Nigeria given 
the free autonomy enjoyed by parties to international arbitrations in choosing a 
seat of arbitration and governing law that is considered appropriate and 
beneficial  to the competing interests of parties to a potential  dispute.  

21. It has been further argued that some mandatory interventions in Nigeria have 
yielded no posit ive results and are observed more in breach than in obeisance. 
Intervention in the context of seeking to entrench l i t igation in the Nigerian 
jurisdiction in the area of Admiralty (section 20 of the Admiralty Jurisdiction Act 
1991) is an example. More so, mandatory rules are arguably antithetical to the 
current ease of doing business init iat ive by the Federal Government of Nigeria,  
as Foreign Direct Investment is l ikely to be directed away from Nigeria as a 
result .  

22. In the context of the foregoing, i t  is our considered view that a mix of mandatory 
laws (for inter-governmental contracts and contracts involving the grant of 
concessions of public infrastructure and assets) and soft law instruments (for 
other contracts between governments and private parties) should be adopted. If 
well  and forceful ly implemented, the same results would be achieved without 
label l ing Nigeria as an anti-party autonomy state.  
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Part C 

23. In this part,  we outl ine our recommendations and provide draft language of the 
National Arbitration Policy.  

Recommendations  

23.1 Justice sector reform  – Government should address the shortcomings in 
the Nigerian justice sector that provide legit imate grounds for parties to 
opt for foreign seats.  The success of any particular jurisdiction as it  
concerns international commercial  arbitration depends on the qual ity of 
its courts.  The 2015 Queen Mary International Arbitration Survey confirms 
that supervising seat courts and enforcing courts are a crit ical  component 
in the successful operation of international commercial  arbitration. While 
arbitration commences as a private sett lement process between the parties 
by way of private proceedings, i t  rel ies on the courts to uphold and enforce 
arbitral  awards and to support the arbitral  process.  Beyond addressing the 
intricate problems of delay and long tr ials ,  i t  is  important that the court 
must be commercial  in its focus and approach - which requires that the 
judges handling arbitration related proceedings should understand the 
commercial  context of the substantive dispute and the implications of the 
parties’  choice of arbitration. Simply knowing arbitration law and practice 
is not enough. The task of making Nigeria an attractive seat for commercial  
arbitration requires a judicial  understanding of the perspectives and 
approach that faci l i tate the smooth working of the arbitral  system. 
Furthermore, we recommend the speedy passage of the Administration of 
Civi l  Justice Bil l  into law, to el iminate the bottlenecks and delays in civi l  
justice del ivery.   

23.2 Non-intervention in private contracts  – We strongly recommend that 
government should not through mandatory rules or regulations purport to 
direct,  influence or impede on private r ights of individuals or companies 
to negotiate or manage their contracts.  Rather,  the bargaining power of 
the parties and the experience of the contract negotiators should be the 
determinants.  

23.3 Reviewing existing treaties  – The Nigerian Investment Promotion 
Commission (NIPC) is already reviewing and analyzing al l  exist ing BITs 
and International Investment Agreements (IIAs) between the Federal 
Republic of Nigeria and other countries .  The current practice of subjecting 
al l  IIAs to the IIA Team, which has NIPC as technical lead should be 
maintained. The IIA Team should also have oversight of al l  investment-
related agreements signed by any Federal or State Government entity .  
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23.4 Developing capacity of the Ministry of Justice – In specif ic response 
to the question relating to creation of an office of a Senior Special  
Assistant to the Honorable Minister of Justice on commercial  disputes and 
investments,  i t  is  recommended that such office should not be created. 
Rather,  we recommend that the capacity of the Solicitors Department of 
the Ministry of Justice should be enhanced for effective contract 
negotiation, drafting, and implementation monitoring. We say so, because, 
training and capacity development for key staff in the Solicitors 
Department wil l  ensure long term sustainabil i ty of contract administration 
process and implementation of the National  Arbitration Policy, rather than 
the creation of an office for a single polit ical  appointee.  

23.5 Strengthening institutional arbitration – Capacity of the Regional 
Centre for International Commercial  Arbitration (RCICAL) should be 
improved by ful l  staffing, training of arbitration staff and proper funding, 
so they can compete with other AALCO centres,  attract important 
references and benefit  from the potential  disputes that wil l  emanate after 
the policy has been issued. 

23.6 Regionalizing policy intervention  -  The policy should be “regionalized” 
to enjoy its ful l  benefits .  There is already a pointer in this direction by the 
Pan African Investment Code, which recommends that ISDS in relat ion to 
Intra-African Investment disputes should be administered by public and 
private African institutions. We recommend that in the Phase II 
negotiations for the Investment Protocol to the Africa Continental Free 
Trade Agreement (AfCFTA), the Nigerian government should work to 
ensure that the dispute provisions in the Protocol reflect the policy 
direction to arbitrate intra-African disputes in Africa – with Africans as 
arbitrators.  

23.7 Speedy passage of the Arbitration and Mediation Bill  2019  – The 
Arbitration and Mediation Bil l  before the National Assembly has been 
thoroughly reviewed and reflects international best practice.  We 
recommend that al l  efforts should be made to get the Bil l  passed into law 
given that the init ial  version of the Bil l  was with the National Assembly 
for more than 10 years.  Having a modern national law on arbitration, offers 
greater benefits for the country than the National Policy on Arbitration.  
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Draft National Arbitration Policy 

Preamble 

1. As the Federal Government of Nigeria (FGN)  drives its agenda of improving 
the enabling environment for both local and foreign investors to partner with 
the FGN to del iver public uti l i ty and commercial  projects across the different 
sectors of the economy, it  is expected that,  in l ine with global practices,  the 
adoption of arbitration as the dispute resolution mechanism wil l  be a mainstay 
in the FGN’s contractual engagements with investors.  

2. Presently,  Ministr ies,  Departments,  and Agencies (MDAs) of the FGN and 
FGN owned/controlled entit ies conclude arbitration agreements on a case by 
case basis,  often, without regard to proper coordination and defined 
approach. The shortcoming of this unstructured approach to arbitration by 
FGN, its agencies,  and controlled entit ies,  was best demonstrated in the case 
of Process & Industrial Developments Ltd (P&ID) v. Federal Republic 
of Nigeria 2  where uncertainties in the arbitration agreement (on the seat,  
venue, governing law) contained in the Gas Supply and Processing Agreement 
between the Ministry of Petroleum Resources and P&ID occasioned a 
questionable arbitral  proceeding which ult imately resulted in the English 
Court judgment that (a) potential ly exposes Nigeria’s assets to the risk of 
enforcement; and (b) has made a spectacle of Nigeria in the international 
business community.  

3. Considering Nigeria’s growing status as a preferred investment destination, i t  
is certain that government wil l  continue to negotiate contracts such as that 
entered in the P&ID case. Given this real ity,  i t  is pertinent that Nigeria 
develops a strategy to ensure that (a) going forward, the inclusion of 
ambiguous arbitration agreements in FGN contracts never recurs;  (b) the 
FGN is able to manage the conduct of arbitration arising from previously 
negotiated arbitration agreements.  

4. Also, i t  is important to ensure that FGN’s engagement in a commercial  
transaction or agreement to arbitrate does not expose the assets of the Nigeria 
Sovereign Investment Authority (NSIA) ,  the Central  Bank of Nigeria (CBN) ,  
and the Nigeria National Petroleum Corporation (NNPC)  to any risk of award 
enforcement or execution. Given the divergent posit ions within the 
international community on the level of immunity afforded state 
owned/controlled entit ies,  i t  is important that the FGN takes a proactive 
approach to, by its contracts,  r ingfence the assets of the NSIA, CBN, and 
NNPC in accordance with the Circular (Ref.No.SGF/OP/1/S.3/X/737) dated 
11 August 2014, issued by the Secretary to the Government of the Federation. 
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5.  To this end, a National Arbitration Policy (NAP) should present a number of 
measures and policy direction that the FGN, MDAs and FGN 
owned/controlled entit ies should adopt to indicate the country’s consolidated 
approach for negotiating arbitration agreements,  and participating in arbitral  
proceedings, in order to avoid the pitfal ls prevalent in the current 
unstructured process.  

Federal Government of Nigeria’s Guidelines on Arbitration 

A.  Dispute Resolution Clause 

6.1 The FGN, its MDAs, and FGN owned/controlled entit ies shal l  st ipulate 
arbitration as the dispute resolution mechanism in al l  contracts to which they 
are parties.6 Prior to arbitration, other dispute resolution methods including 
negotiation and mediation may be adopted. 7  

6.2 The arbitration agreement shal l  st ipulate Nigeria as the seat of arbitration. 
This shal l  operate as a default posit ion and can only be displaced by a written 
fiat of the Attorney General of the Federation (AGF) or Attorney General of 
the State (AG) upon the unanimous recommendation and approval of a 
Committee of Ministers comprising the Minister of Trade and Investment, 
Minister of Finance and the AGF or their equivalents at State level .  

6.3 The FGN, its MDAs, and FGN owned/controlled entit ies and their 
counterparties are at l iberty to agree on any arbitration rules that wil l  apply 
to the dispute. Where there is no such agreement, the Arbitration Rules under 
the Arbitration and Concil iat ion Act (Cap A18) Laws of the Federation of 
Nigeria,  shal l  apply. 

6.4 The dispute resolution clause shal l  incorporate the Circular 
(Ref.No.SGF/OP/1/S.3/X/737) dated 11 August 2014, t i t led ‘Protection of 
the Federal Government and Its Corporation from Foreign Enforcement 
Proceedings Arising from Contract or Arbitration in Foreign Jurisdictions, ’ 
issued by the Secretary to the Government of the Federation (SGF)  for the 
protection of assets of certain FGN controlled entit ies against enforcement 
of judgments and arbitral  awards. 

 
6             This should operate as a default position, but parties can opt for litigation where arbitration is not best suited for the dispute. 
7              Where parties opt for other dispute resolution methods prior to arbitration, a multi-tiered dispute resolution clause as in 

Schedule 1 may be adopted.  
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6.5 For uniformity,  model language to be adopted by the FGN, its MDAs, and 
FGN owned/controlled entit ies,  in drafting the relevant dispute resolution 
clauses are provided in the Schedule to this Policy.  

B.  Selection of Arbitrator 

7.1 Where the parties agree that the arbitral  tr ibunal shal l  comprise of three (3) 
arbitrators,  the arbitrator to be appointed by FGN, its MDAs, and FGN 
owned/controlled entit ies shal l  be a Nigerian with the requisite competence 
to act as an arbitrator.  The HAGF’s office may maintain a pool of qualif ied 
arbitrators from where arbitrators are to be appointed, having regard to other 
objective criteria for the appointments.  

7.2 In the event that parties agree to appoint a sole arbitrator,  parties shal l  be a t 
l iberty to agree the modalit ies of such appointment.   

C.  Contract Drafting and Arbitration Monitoring 

Contract Drafting and Monitoring of Arbitration cases involving the Federal 
Government and the MDAs 

8.1. Capacity of the Solicitors Department (SD) in the Federal Ministry of Justice 
shal l  be developed for the purposes of contract negotiat ion, draft ing, and 
implementation monitoring. The SD shall  be tasked with the responsibi l i ty of 
(a) participating in the negotiation and drafting of commercial  contracts 
involving MDAs and FGN owned/controlled entit ies,  especial ly where foreign 
parties are involved (b) monitoring implementation of contracts involving 
MDAs and FGN owned/controlled entit ies,  and (c) monitoring ongoing 
commercial  arbitration proceedings and arbitration related matters before a 
court of law. A bi-annual report shal l  be provided to the Honourable Attorney 
General of the Federation. 

8.2   All  disputes that emanate from investment agreements should be central ly 
managed by a team comprising of representatives of the SD and members of 
the International Investment Agreement (IIA) Team, so that the learnings 
from the experience of managing disputes feeds into future IIA negotiat ion 
processes.  

National Arbitration Register (commercial and investment arbitration 
portfolio) 

8.3. All  MDAs and FGN owned/controlled entit ies shal l  provide in detai l ,  ful l  
particulars of al l  ongoing and pending investment or commercial  arbitration 
cases before any arbitral  tr ibunal or arbitration related matter before a court 
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of law in a register to be maintained and kept by the SD. The MDAs and 
FGN owned/controlled entit ies shal l  furnish to the SD, copies of the 
Arbitration Agreement in the pending investment or commercial  arbitration 
cases.  

Repository for Bilateral Investment Treaties 

8.4. The Federal Ministry of Justice shal l  be the repository of al l  exist ing Bilateral 
Investment Treaties (BITs) between Nigeria and other countries .  Therefore, 
al l  treaties entered by the federation and any other country shal l  be deposited 
with the Federal Ministry of Justice for record purposes. Further to its 
obligation under section 5 of the Treaties (Making Procedure, Etc) Act,  2004, 
the Federal Ministry of Justice shal l  maintain an up-to-date register of 
treaties,  which shal l  be open at al l  reasonable t imes for inspection by 
members of the public.   

Creating a portal to monitor arbitration cases involving the Federal 
Government 

8.5. In achieving the foregoing objectives,  the Federal Ministry of Justice shal l  
maintain an arbitration monitoring portal  to track al l  ongoing and pending 
arbitration matters and deploy the necessary technology in that regard.  

Criteria for engagement of counsel and appointment of arbitrators  

8.6. The FGN, its MDAs and FGN owned/controlled entit ies shal l  adopt a clear 
and transparent process for engaging foreign and local counsel to represent 
them in any arbitration mandate. Provided that foreign counsel can only be 
engaged (if  at al l ) ,  where they partner with and are engaged by counsel 
practicing in Nigeria.   

8.7.  The choice of counsel shal l  be entirely based on merit and wil l  have 
significant consideration for the technical abil i ty,  international arbitration 
expertise and depth of experience of the counsel and/or law firm to be 
engaged for each dispute. 

E – National Judicial Policy on Arbitration 

Judicial Policy on Arbitration 

9.1. Further to the Directive (No. NJI/CJI/CON/IV) issued by the former Chief 
Justice of Nigeria,  Hon Justice Walter Samuel Onnoghen, GCON, al l  Heads 
of Courts throughout the federation are encouraged to comply with the 
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Directive and issue special ised rules to fast track proceedings and conduct 
efficient determination of arbitration related matters. 

9.2.  The judicial  policy shal l  enjoin courts to refrain from entertaining actions in 
respect of a contract in which the parties have included an arbitration clause, 
without f irst giving effect to the arbitration clause.  

9.3 Courts are encouraged to stay proceedings in actions where satisf ied that 
there is no reason why the matter should not be referred to arbitration in 
accordance with the arbitration clause.  

9.4       All  Heads of Courts throughout the federation are encouraged to designate 
one or more courts,  as may be necessary, having regard to the volume of 
cases pending or l ikely to be instituted in the relevant court,  for the hearing 
and determination of arbitration related matters.  

Enforcement of the National Arbitration Policy 

10.1. Where one of the parties in any contract is an MDA or FGN 
owned/controlled entity,  the party shal l  be required to comply with this 
Policy.   

10.2. The Solicitor General of the Federation shal l  in conjunction with the 
Honourable Attorney General of the Federation ensure the effective 
implementation of this Policy.  

10.3. Government MDAs and FGN owned/controlled entity may be required to 
submit periodic reports to the Honourable Attorney-General of the 
Federation and Minister of Justice,  outl ining its use of arbitration in a 
particular period; costs expended on same and enforcement methods 
employed. 

Conclusion  

11. The main thrust of a National Arbitration Policy is to establish fundamental 
principles to guide the FGN’s participation in arbitration in a way that 
protects national interests and ensure the continued attraction of Nigeria as 
an investment destination to foreign investors.  The Policy recognises the 
roles to be played by the key stakeholders in the development of a highly 
efficient arbitration practice.   
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Schedule 1 

Model Clauses 

1. Governing Law   

“This Agreement and al l  non-contractual obligations arising out of or in 
connection herewith shal l  be governed by and construed in accordance with 
the laws of the Federal Republic of Nigeria.” 

2. Arbitration  

a. Any party shal l  refer a dispute, controversy or other claim arising out of,  
or in relation to this Agreement, or the breach, termination or inval idity 
thereof [which has not been resolved in accordance with amicable 
sett lement options]8 [and which is outside the expert’s scope] 9 for f inal 
resolution by arbitration. 

b. The seat of arbitration shal l  be Nigeria.  The arbitration shal l  be conducted 
in the English language.  

c. Where any dispute arising out of,  in relation to the agreement has been 
referred to arbitration, the arbitration shall  be conducted in, accordance 
with the Arbitration Rules [or any other arbitration rules agreed by the 
parties] .   

d. The award of the arbitrators shal l  be final and binding on the parties to the 
arbitration and may be entered as an award or judgment of a court of 
competent jurisdiction.  The costs of the arbitral  proceedings shal l  be borne 
equally by the parties to the arbitration.   

3.    Multi-Tiered Dispute Resolution Clause 

Any dispute relating to this Agreement which cannot be resolved by negotiation 
between the parties within [ insert number] days of either party giving notice to 
the other party that a dispute has arisen, shal l  be submitted to mediation 
pursuant to the Mediation Rules of [ insert administering institution] and fai l ing 
sett lement of that dispute within [ insert number] days thereafter,  the dispute 
shal l  be submitted by any party for f inal resolution by arbitration. 

       Where a dispute has been referred to arbitration under this Clause, the 
Arbitration and Concil iat ion Act (Cap A18) Laws of the Federation of Nigeria,  
and its Arbitration Rules [or any other arbitration rules agreed by the parties]  
shal l  apply.  The seat of arbitration shal l  be Nigeria.  The arbitration shal l  be 

 
8        Where parties agree that negotiations will be the first option for settlement of disputes 
9        Where expert determination will be relied on by parties 
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conducted in the English language. The award of the arbitrators shal l  be f inal 
and binding on the parties to the arbitration and may be entered as an award 
or judgment of a court of competent jurisdiction.  The costs of the arbitral  
proceedings shal l  be borne equally by the parties to the arbitration.   

4. Protection of Assets of the CBN, NNPC and NSIA

The parties agree that in compliance with Circular 
(Ref.No.SGF/OP/1/S.3/X/737) dated 11 August 2014, neither party shal l  
enforce any award or judgment in relat ion to, or connected with this 
Agreement, against the assets of the Central  Bank of Nigeria (CBN), Nigerian 
National Petroleum Corporation (NNPC) and the Nigerian Sovereign 
Investment Authority (NSIA) domici led in any jurisdictions around the world.  

Signed By: 

……………………………………. 
Mr. Asamah Kadiri,  SAN 
For: Nigerian Bar Association, ADR Committee, Section on Business Law 

…………………………………. 
Mr. Oluseun Abimbola, SAN  
For: Nigerian Bar Association, Section on Legal Practice 

…………………………………… 
Mrs. Shola Oshodi-John 
For: Nigerian Institute of Chartered Arbitrators (NICArb) 

…………………………… 
Mrs Abimbola Akeredolu, SAN 
For: Lagos Chamber of Commerce International Arbitration Centre 
(LACIAC) 
………………………….. 
Mr. Tunde Busari,  SAN 
For: Chartered Institute of Arbitrators (UK) Nigeria Branch 

……………………………. 
Dr. Adewale Olawoyin, SAN 
For: Lagos Court of Arbitration (LCA) 
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………………………………. 
Mr. Ikpeme Nkebem 
For: International Centre for Arbitration & Mediation Abuja (ICAMA) 

………………………………… 
Mrs. Chimdindu Onyedim-Etuwewe 
For: Janada International Centre for Arbitration and Mediation (JICAM) 

…………………………………. 
Mrs. Adeyinka Aroyewun 
For: Director,  Lagos Multi-Door Court 

…………………………………… 
Prof Oba Nsugbe, QC, SAN 
For: Brit ish Nigeria Law Forum (BNLF) 




